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Im Claudia Lyons Yerion, Conservation Chair for Wintu Chapter up in Redding. 

It is an honor for me to have been invited here to speak with you about our experiences advocating for mitigations for theHatchet Wind project in Shasta County, and I would like to thank Dan Taylor, Garry George and Audubon California for this opportunity. 

Let me start with this disclaimer: I am not an attorney. I am not a scientist.

Although  I have been asked on more than one occasion during this process if I was, the point is that you, as an regular audubon member, can successfully advocate for birds and other wildlife affected by wind development.

The learning curve on one of these projects can be pretty steep; Wind developers have permitting specialists, attorneys and others whose sole job it is to get these projects through and they count on us having to reinvent the wheel every time a new project is proposed. This often puts us at a distinct disadvantage during negotiations. Our goal, as Im sure Garry and the other panelists will agree, is to share our collective knowledge with other chapters who may be facing similar projects, enabling you to help achieve mitigations necessary to help offset avian and bat mortality that is often a by-product of wind development. 

The Hatchet Wind development is to consist of 42 wind turbines up to 400 ft. tall to be placed along a 6 mile stretch of Hatchet Ridge, which is located between Redding and Burney in Shasta County. This ridge bisects an avian migration route serving passerines, raptors and waterfowl. The developers for the project are RES America and Babcock and Brown.

The EIR had a determination of Significant and Unavoidable Impacts to avian species.

First I would like to describe the precedent-setting mitigations that  we were able to help achieve:

-Up front compensatory mitigation for acquisition of breeding habitat in the region for Greater Sandhill Crane, a state fully-protected status species that winters in the area and passes over Hatchet Ridge during migration. This is the first-ever mitigation of its kind.

-Up front compensatory mitigation in the form of a fund of $100,000 to be used for Bald Eagle conservation.

-A secondary mitigation fund of $100,000 for any additional mortality beyond thresholds set for bald Eagle, Sandhill Crane, raptors, yellow warblers or owls, or for population-level impacts to non-special status species. 

-Fish and game was also able to get a commitment on record that the developer would also fully fund any additional monitoring or studies deemed necessary to assess the impacts if unanticipated levels of mortality occur.

-The formation of a Technical Advisory Committee (TAC) to monitor mortality and apply adaptive management measures as issues arise during operations. The TAC for the first time will include an organization devoted to avian conservation – that is us if we behave ourselves!

-3 years of avian mortality monitoring, which is right up there with other projects which have much predicted mortality such as a couple in the Suisun Marsh area.

-Permission shall be arranged with the landowner to provide access to outside organizations for additional scientific studies subject to the approval of the TAC.

-Submitting of mortality and population data collected to state BIOS and CNDDB biological databases to be used in scientific research to promote better understanding of impacts of wind development on birds.

-As a result of their involvement in this project,  CA Fish and Game has formed a round-table group among the various Fish and game offices throughout the state and the CEC to discuss ways of addressing the impacts of Wind on wildlife, and is using this project as the example of the process and what can be acheived.

-During one of our meetings with the developer, George Hardie of Babcock and brown said he had told some other wind developers and their attorneys  of the mitigations they were agreeing to and they said "What are you , crazy? If you agree to that, it will raise the bar higher and force us all to provide a higher level of mitigations!"

Our initial action was to write a 26 page comment letter in response to the DEIR, which read like a legal brief. Needless to say, I think the County and the developer thought it WAS a legal brief and we received phone calls from both in short order. This ultimately resulted in an invitation to sit down with the developer and CDFG to see if we could work something out.

Looking back on this process there were some key components that were present that contributed in large part to our success in achieving some precedent-setting mitigations that resulted from the negotiations in which we participated. Bear in mind that every project is unique, and may warrant a different approach. 

First, none of the parties involved liked the mitigations that had been set forth in the Draft EIR, so we were fortunate that the Shasta County planner in charge of the project allowed DFG, Wintu, the developer and USFWS to hammer out our own version of the mitigations. 

Second, our local DFG officials  were very interested in this project and their commitment to pursuing compensatory mitigations was extraordinary. They allowed us to provide considerable input into the working mitigation document. This does not often happen. It helped to have a sort of coalition during the negotiations, which often were quite contentious.

Imagine a long table in a conference room, you and a couple of your fellow audubon members sitting on one side with this lofty goal of saving the birds, while on the other side of the table is the permitting specialist from the developer, their staff biologist who seems to have all of the appropriate facts and figures to support their arguments, their attorney, who, by the way, is a member of the law firm that WROTE CEQA law, and the Rottweiler disguised as their financial partner, who has a fit every time you suggest a mitigation that seems entirely justified to you....

Fortunately, Fish and game was also present on our side of the table, as was our own Dan Taylor, who was able to be with us for a couple of the meetings and really lent a lot of clout by his presence. They developer certainly seemed to take us a lot more seriously than they would have had he not been with us and we are grateful for his assistance.

You are probably getting the sense that there is a certain amount of strategy and gamesmanship involved in these negotiations. We believe that a big reason for our success in helping to get the mitigations that were achieved was that they thought we were building a legal case. I must admit that this was quite an intentional strategy on our part, and was evident in the way that we crafted our comment letter, responses and emails and the way we discussed the impacts as they related to the environmental laws protecting birds in our arguments. We never actually threatened to sue them. 

This is serious business, the opposition does not play nice. We needed to bring considerable pressure to bear in order to get good mitigations. I don’t necessarily advocate that you adopt this strategy, as each project is different.

We were quite fortunate that the CEC Guidelines had just come out thanks to the hard work of many who were involved in the Altamont issues and we used them extensively as a guide in identifying appropriate protocols and mitigations. Both we and the developers relied heavily on them for guidance.

Also of great importance was becoming familiar with CEQA law.

Although initially opposed to the location of this project when we started in this process, we decided early on that this project would likely be built with or without us at the table. Thus, as we went thru this process of negotiations, our true role emerged, as one of making sure that, if this project was in fact built, that we had helped put in place the best mitigations we could for the birds, with the added benefit of pushing the wind industry standard for mitigations to a new level. We hope that you will continue this work as these projects come up in your communities and that you know that we will be available as a resource to you.

_____________________________________________________________________________

Get Help. Use your resources. Form a committee. Use peoples strengths. Delegate.

Ken Able Nocturnal migrant radar study.

We also were able to bring USFWS into the negotiations, much to the surprise of the developer. For our second meeting, in which Wintu was present in the office with fish and game, we had the developer, thier attorney, babcock and brown, and Dan Taylor all present via conference call. Unbeknownst to the developer, we had arranged for the USFWS official to sit in on the call. When she introduced herself, you could just about hear the developer fall out of their chair.

After the developer found out that After getting wind of the existence of I a legal opinion on the County’s liability concerning potential mortality of fully protected status species, I requested and received a copy from the county. The developer found out about it and I got a call with both the developer and their financial partner saying that they thought we were building a case to sue them and they tried to pressure me to take a

herself

As we 

The DEIR's predicted impacts  & determination

Where we ended up

-Our final official position on the project was that we did not support nor oppose it.

this allowed us to remain engaged in the dialogue with RES and B&B to ensure the best possible mitigations for the birds. 

If we had walked away we would not have been able to do that. Our only option would have been to bring suit.

Mitigations achieved:
Although we did not get everything we set out to by any means, there were some significant additions of mitigations and monitoring 

required for this project:

-Up-Front Compensatory Mitigation

the Process:

The length of the process:

-abt. 9 months from DEIR comment letter to final planning commission hearing

included abt 4 months of negotiations with RES Babcock & Brown, DFG,  USFWS, incl several meetings, numerous phone calls 

-Continues as we expect to be invited to sit on the TAC

where we started
-26 pg. DEIR comment letter - got their attention both Shasta county and RES america called us after we submitted our letter to the county.

-Went through the DEIR bio portions and addressed each impact to birds, bats as it related to the various state and federal environmental laws: (list them)

-used the CEC Guidelines  as guide

-letter stressed that both the county and the project applicants would be in violation of state and federal law, which were felonies - we would hold them accountable

-suggested mitigations including compensatory mitigations 

our approach/strategy

We had the county and the developer thinking that we might sue them, although we never explicitly said it. I believe that this was a large part of the pressure that we were able to exert in the negotiations.

DEIR Comment Letter:

-Was crafted in such a way that it resembled a legal brief; analyzing the DEIR point by point as it related to both CEQA law and  various state and federal environmental laws protecting birds 

-This contributed to the impression that we may have had legal assistance and that we were preparing a case to bring suit.

-ended up focusing on birds that had the most protections under the law:

Protected by state Law

Bald Eagle: Fully protected status species

Greater Sandhill Crane: Fully protected status species

-repeatedly stressed project would result in violation of law

The fact that we know there were a couple of other groups that were in opposition to the project meant that we didnt need to play that role: we could remain engaged in the dialogue with RES to get the best possible mitigations while having an official neutral position of not supporting nor opposing the project. This position would increase the odds of being asked by the county to sit on the TAC, which will be a key component in the monitoring & mitigation once the project is operating.

What it was like 

RES very interested in getting Wintu Audubon 'on board' Contacted us initially by phone after our comment letter had been submitted to the county.

They suggested that we get together with them and DFG to discuss our concerns. 

By this time we had contacted  had enlisted the assistance of Dan Taylor,  whom Im sure most of you are aware is policy director for Audubon CA. He agreed to attend the meeting with us;  We feel that his presence added considerable weight and credibility to our contingent and are grateful for his help. 

It was a bit intimidating: first understand that we were facing a team of professionals who get paid to do this very thing. They certainly had the advantage.

They had Nicole Hughes, permitting specialist for RES America, George Hardie from Babcock and Brown, the financial partner on the project, their attorney, and their staff scientist.

The meeting was quite contentious at times; 

There came a point during the meeting where we were forced to decide whether we would conceed one of our key points in order to remain at the table. We took a few minutes to discuss it with Dan and decided that remaining engaged in a dialogue was more important than the one issue. We viewed our role as one of getting the best possible outcome for the birds in the event that the project was constructed.

Key components that contributed to achieving the mitigations

-We were fortunate to have local fish and game office that had the resources and interest to devote to this project. who were receptive to our input and concerns

The county let us (applicant, DFG. USFWS. and Wintu) come up with an alternate Mitigation measure document to replace the one in the DEIR. We also drafted the final MMRP. 

lessons learned/ advice
They only talked to us because they thought we were going to sue them.

They got this impression by the way we crafted our written responses to the DEIR, emails.

Build a coalition

Request all responses to nop, DEIR from State and Federal Agencies and other parties from the lead agency 

Use these to identify  potential allies who may be able to help strengthen your coalition

(this is how we learned of DFG's also pushing for compensatory mitigation)

Enlist the support of other Audubon chapters and environmental organizations 

Start a Dialogue with the lead agency, DFG, USFWS, project developer as appropriate.

Be in communication with other groups such as concerned citizens, to see what their plan of action will be even if you dont join with them officially because of different roles as we had in this project. This will help you in formulating your strategy; if someone else is going to appeal the project , attempt to delay it, or bring a lawsuit, you dont have to.

Use the CEC Guidelines as a template

helps id important issues, study and monitoring protocols and types of mitigations.

Look at other Wind project EIRs 

and see what mitigations have been achieved

these can be researched on the web; most lead agencies have links to the EIRs online.

Become Familiar with CEQA law
state website
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